and 7, supra, testified that he, without giving proper consid-
eration to safety regulations or company policy, did inadvert-
ently tram the roof-bolting machine through the crosscut beneath
unsupported roof.  That same day Presley was reprimanded and sus-
pended for 1 day for having violated both section 75.200 and com-
pany policy.  Presley testified that he had been warned not to
go under unsupported roof, but that in an effort to get the roof-
bolting machine into a secure place for maintenance work to be
performed on it, he had inadvertently forgotten about the fact
that he was passing under roof in which permanent roof bolts had
not yet been installed.

In the circumstances described above, it would be improper
for me to conclude that management showed a lack of due diligence
or that the second violation of section 75.200 occurred because
of indifference or lack of reasonable care.  In this instance, I
am reminded of the Commission's decision in Nacco Mining Co., 3
FMSHRC 848 (1981).  In that case, the Commission held that no
negligence should be imputed to the operator when a section fore-
man who had always followed safety regulations and who had always
been a very careful foreman, for some reason acted in an aberrant
fashion, and went under unsupported roof which fell and caused
his death.  The Commission stated in that case that it could not
hold the company to have been guilty of negligence because the
company could not have anticipated that the foreman would act as
he did.

I believe that the events leading up to the writing of Order
No. 2338186 are very similar to those which existed in the Nacco
case because in this case Presley acted in a wholly unexpected
manner by tramming his roof-bolting machine through an unsupported
area without giving due thought.  Contestant reprimanded him for
his careless act and suspended him for it on the same day that it
happened.

Contestant's evidence shows that it did not condone Presley's
action.  If the inspector had known all the facts now in the
record of this proceeding, he would perhaps not have cited the
violation in an unwarrantable-failure order.  In any event, I be-
lieve the facts given above support a conclusion that the viola-
tion of section 75.200 cited in Order No. 2338186 did not occur
because of a lack of due diligence or because of indifference or
a lack of reasonable care.  Therefore, the violation of section
75.200 cited in Order No. 2338186 was improperly alleged as an
unwarrantable-failure violation pursuant to section 104(d)(1) of
the Act.  Order No. 2338186 will hereinafter be modified to a
citation.

Civil Penalty Issues

Contestant filed a motion for an expedited hearing in this
proceeding.  The motion was granted and a hearing was held on
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